CA AB 1634, ISSUE REVIEW FOLLOWING PASSAGE BY SENATE COMMITTEE
ON LOCAL GOVERNMENT & PUBLICATION OF AMENDED VERSION, 7/1/08

THE AMENDMENT:  Consi dering our 2005 experience in this comittee, with
only slightly different menbership, hearing SB 861 (nodified the 1990
breed specific preenption) passage of AB 1634 on June 25 was no
surprise regardl ess of opposition effort. The limted anendnent of AB

1634 in committee was the only surprise. 1In response to slight

equi vocation by Denpocrat M ke Machado of rural San Joaquin county,
favoring the bill due to danage in his area from | oose dunped and | oose
dogs and cats but still with reservations, author Levine readily
amended the bill: the “conmplaint” provisions from*“shall” to “may” be

cited (third conplaint/citation results in mandatory sterilization.)
Publication of the official amendments on July 1 clarified that the
anendnent actually confirmed that | ocal |aw enforcenent agencies
ALREADY have discretion whether to actually cite an ani mal owner -
rather than nmerely warn or disregard — for either officer wtnessed
conduct or citizen conplaint. However, additional wording change
confirmed that once the owner is cited, there is no further |oca

di scretion and an additional state nandated penalty schedule wl|

apply:

“The owner of a nonspayed or unneutered dog (sanme | anguage in
separate provision for cats) that is the subject of a conplaint
may be cited and, if cited, shall pay a civil penalty as provided
in this section. This civil penalty shall be in addition to any
fine, fee, or penalty inposed under any ot her provision of |aw or
| ocal ordinance.”

NO NEW OFFENSE — JUST NEW PENALTIES: M. Levine — both |ast year
(July, 2007 hearing) and now — equated the MSN penalty to a seat belt
viol ation secondary to a traffic stop for other reasons since

i ndividual traffic stops are not allowed for seat belts alone. But,
not wearing a seat belt is a existing | egal offense, whereas owning an
unaltered dog or cat is not. This analogy fails and al so confuses the
policy issues. 1In concept, AB 1634 does create a new offense for
violating a non-noise animal law with an unaltered animal, but unlike
the seatbelt law, this is not an actual |egal offense. Rather, it

i nposes an additional state mandated penalty schedul e, npdel ed on and
expandi ng the penalties for redenption frominpound. There is no need
for additional citation or |aw enforcement effort but nerely automatic
i mposition of additional penalty when the subject dog or cat is
unaltered. In distinction, California Vehicle Code Section 27315 (a)
states:

“The Legislature finds that a nandatory seatbelt |law will
contribute to reducing hi ghway deaths and injuries by encouraging
greater usage of existing manual seatbelts, that automatic crash
protection systens which require no action by vehicle occupants
of fer the best hope of reducing deaths and injuries, and that
encour agi ng the use of manual safety belts is only a partia
remedy for addressing this mpjor cause of death and injury.”

Further, the Motor Vehicle Safety Act includes nany exceptions fromthe
mandat e and for typical violations, provides that the offense:
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“.1s an infraction punishable by a fine of not nmore than twenty
dollars ($20) for a first offense, and a fine of not nore than
fifty dollars ($50) for each subsequent offense. In lieu of the
fine and any penalty assessnent or court costs, the court,
pursuant to Section 42005, may order that a person convicted of a
first offense attend a school for traffic violators or any other
court-approved programin which the proper use of safety belts is
denonstrated.”

These are much | esser penalties than otherw se provided for Vehicle
Code infractions:

“42001. (a) Except as provided in this code, a person convicted
of an infraction for a violation of this code or of a |oca

ordi nance adopted pursuant to this code shall be punished as
fol | ows:

(1) By a fine not exceeding one hundred dollars ($100).

(2) For a second infraction occurring within one year of a
prior infraction that resulted in a conviction, a fine not
exceedi ng two hundred dollars ($200).

(3) For a third or subsequent infraction occurring wthin one
year of two or nore prior infractions that resulted
convictions, a fine not exceeding two hundred fifty dollars
($250).”

Unlike failure to wear a seat belt in a noving vehicle, owning an

unal tered dog or cat is neither illegal nor dangerous per se. Aninal
laws range fromtrivial to grave, related or not to unaltered status or
unwant ed breeding, intentional or unknow ng, innocuous or reckless.

| mposi ng mandated sterilization as a uniformpenalty is a severe,

confi scatory consequence, of disproportionate nonetary effect and

i nappropriate application in individual cases. Moreover, AB 1634

provi des no express reference to “convictions” nor tinme cycle
limtations. Note, also, the trend in dangerous dog laws is to include
sterilization provisions in those separate | aws.

THE | MPOUND PROVI SI ONS:  The additional bill provision for MSN penalty
follow ng 3 inpound for dogs and 2" for cats has even been endorsed by
some opponents w thout regard to | egislative history or future
inmplications. This attitude may have |l ed to oversight in making the
case for lack of due process in the legal and practical sense.

THE DUE PRCCESS | SSUE: The bill wording prior to the July 1 anmendnent
was confusing as to whether the owner would be cited for an actua

of fense under other aninmal |aws and consequently cited under this bil
if the subject aninmal is unaltered, or nerely cited under this bil

wi t hout actual citation and | egal disposition for the original
conplaint. This confusion led to allegations of |ack of due process
for defending the “conplaint”, to which the author replied there would
be no |l ack of due process for citations. On this point, Levine would
be correct as to the citation itself which would be appeal able in court
as any type of citation. Rather, the actual |ack of due process is for
chal l enging the sterilization penalty based on individual facts and
circunstances. Wthout authorization for an express appeal s process on
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this issue, the owner’s only recourse is to attenpt to go directly to
court — an inpractical, expensive and very problematic forum For
those who believe anyone violating any animal |aw or whose aninmal is
i mpounded, including thenselves, should suffer this penalty, perhaps
there is no concern. For everyone else, this is and has been a
critical concernin this area of aninal law involving forfeiture of a
property interest, possibly of significant nonetary or other val ue
and/ or partly owned by persons other than the apparent owner

THE H STORY OF MSN ON | MPOUND: The concept of mandatory sterilization
on i npound was devel oped in the San Mateo Community Ani mal Task Force
Technical Committee in 1991, a large, contentious group that intensely
scrutini zed and debates the pros and cons of every aspect of San Mateo
County animal |laws and shelter policies related to the pending

“over popul ati on” ordi nance. The enacted recomendation for this
concept was MSN on 3'¢ i mpound in a THREE YEAR PERIOD with an appea
process. The relevant provisions of the San Mateo County Code Section
6. 04. 220 Redenption/spay neuter fee are:

“(b) Upon redenption of any inmpounded unaltered animal, the owner will
be required to pay a spay/neuter fee in the anmbunt of $35.00 in
addition to the inmpound fees inposed under section 6.04.290 of this
chapter. Such fee shall be refundabl e upon proof of spay/neuter of the
animal within thirty (30) days of the redenption date. Any unaltered
ani mal i nmpounded twice or nore within a three-year period shall be
altered at the owner’s expense prior to redenption. At the option of
t he owner, required spaying or neutering may be performed by a private
veterinarian.

(c) Any owner of an inpounded ani mal subject to mandatory spay/ neuter
under subsection (b) of this section may petition, in witing, for a
heari ng conducted by the Animal Control Program Manager or his or her
designee within three days followi ng notice of the second inpoundnent.
The hearing shall be held within four working days of such petition and
shal | be subject to the provisions of section 6.04.115, subsections (a)
through (g) of this chapter. After the hearing, the Hearing O ficer may
require that the animal be spayed or neutered at the owner’s expense,
unl ess the Hearing O ficer determ nes that good cause exists for not
requiring that the animal be spayed or neutered.”

Since these provisions were enacted in 1991, owners have requested

heari ngs and sone have prevailed. “Good cause” night include
veterinary contraindications and totally unforeseeabl e circunstances,
particularly those out of the owner’s control. Since then, we have

seen this type of provision proposed around the country at the |oca
and state level, but not always enacted, and w th nunerous vari ations.
Variations range fromfirst to third i npound, appeal process or none,
exenptions for “show’, “conpetition” or certain registries”, time
periods or lifetime, animal or owner, non-residents and others.

Addi tional concerns include civil liability to the owner, and AB 1856
woul d have given imunity to agencies and shelters.

CONTRAST 1998 QAKLAND CA PROVI SI ONS — 1°' | MPOUND UNLI CENSED/ NO APPEAL,

2> ALL OTHERS W TH APPEAL: *“Qakl and CA Minici pal Code Section 6.04.241
Spayi ng/ neuteri ng i npounded animals prior to rel ease.
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A. Unlicensed Dogs. Any dog taken into custody by the animal contro
shelter that is not |licensed pursuant to Section 6.04.030 nust be
spayed or neutered prior to release fromthe aninmal control shelter
unl ess such dog is excepted fromthe license requirements pursuant to
Section 6.04. 090

B. Repeat O fenders. After the first violation of any provision of
Title 6, Chapter 6.04 or 6.08, pending an appropri ate appeal s process,
animal s taken into custody by the aninmal control shelter will be

subj ect to a mandatory spay/neuter prior to rel ease fromthe ani nal
control shelter. (Od. 12069, 1998)”

AB 1634 AND THE 1998 VI NCENT BILL, AB 1856: Both AB 1634 cat and dog

i mpound provisions would anmend existing | aw enacted by the 1998 AB 1856
aut hored then Assenbly nenber Edward Vincent for whom M. Levi ne was
the bill's staff person. AB 1856, as introduced, required
sterilization of ALL cats and dogs prior to transfer by anyone and was
opposed by all dog and cat owner groups and nany others. Wen Vincent
met with stakehol ders to discuss amendnents, M. Levine wal ked out of
the neeting, and has never worked with owner groups during his prior
Assenmbly years’ animal bills. Wen AB 1856 reached the Senate
Judiciary Conmittee, it had been amended to only sterilization of
shelter and rescue adoption rel eases and the MSN on 3'¢ i npound (same as
AB 1634) in addition to the escal ating surcharges on local fines for
each unal tered i npound.

THE AB 1856 OPPCSI TION: San Mateo was recent history in 1998, and the
AB 1856 MSN on inpound provisions were uniformy and successfully
opposed and deleted while the remaining “Vincent Bill” went on to
enactmment as a shelter sterilization bill only. Qur question nowis
why sonme of the 1998 opponents now accept or even advocate the | anguage
removed fromthe 1998 bill? AB 1634 woul d preenpt San Mateo County’s
ordi nance that offers greater protection, but |eave Qakland' s far nore
harsh ordinance with the invitation for others to take the | ow rather

t han hi gh road.

1998 SENATE JUDI Cl ARY COWMW TTEE AB 1856 ANALYSI S (6/23/98 HEARI NG :

‘4, Opposition by dog clubs: bill denies due process rights of dog
owners, and is draconian

Nunerous dog and cat clubs oppose this bill. They have three primary
concerns. The first is that the provision requiring the sterilization
of dogs and cats that are inmpounded three tines are too stringent.
Sharon Col eman of the Aninmal Council argues that sone aninmals are "true
escape artists" and inposed sterilization for those who are picked up
three times is inappropriate. Moreover, she argues, aninmals are

i mpounded for a myriad of reasons: in cases where an owner's house has
burned down or when a natural disaster has occurred, for instance.

The second concern is that the bill would deny the due process rights
of owners. Col eman points out that the bill does not provide for an
adnmi ni strative hearing of any kind, and gives civil imunity to

shelters who sterilize "third-strike" animals. Third, several clubs
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have argued that inappropriate, and that citizens would be better
served if such matters were left to |local jurisdictions.

The author responds that requiring sterilization after the third tine a
dog or cat has been i nmpounded provides anple opportunity for owners to
nend fences, fix back-doors, or nmake other changes that will keep a dog
or cat fromroamng free. He is concerned that providing for an

adm nistrative hearing prior to a third offense sterilization wuld be
overly bureaucratic.”

AB 1634 HAS THE SAME PROVI SI ON OPPOSED AND DEFEATED I N 1998: Wy is
this not uniformy opposed now when it is the basis for creation of a
new of fense of owning an unaltered dog or cat when violating any non-
noi se animal law? |Is the switch fromfront-end to back-end nandated
sterilization that confusing? Does it nake opponents appear reasonable
and wort hy of concessions or just weak enough for a final defeat as the
aut hor | eaves the Legislature?

The regi stered opposition on this 1998 Bill Analysis was as foll ows:

“Qpposi tion: The Anmerican Kennel C ub; Anerican Staffordshire
Terrier Club; Irish Setter Cub of San Diego; Sanpbyed C ub of America;
Associ ated (bedi ence C ubs of Northern California; CGolden Gate
Labrador Retriever Club, Inc.; Irish Setter dub of Southern
California; Pet Lovers Protective League; South Bay Collie Fanciers,
Inc.; California Federation of Dog C ubs; Afghan Hound C ub of
California; Antel ope Valley Kennel C ub; Aztec Doberman Pinscher C ub
of San Diego; Bull Terrier Club of California; Cabrillo Cub of
California; California Canine H kers; Channel City Kennel C ub; Cocker
Spaniel Cub of San Diego; Diablo Valley German Shepherd Dog C ub;

West ern Hound Associ ation of Southern California;, Golden Retriever Cub
of Greater Los Angeles; Golden Gate Akita O ub; Golden State Chow Chow
Club; CGolden State Rottweiler Cub; G eat Pyrnees Association of

Sout hern California; Kennel Cub of Riverside; Kennel C ub of Palm
Springs; Kern Valley Kennel Cub; Lake Matthews Kennel d ub; Mensona
Kennel d ub; Orange Coast Rhodesi an Ri dgeback C ub; Dal ane Gol den
Retrievers; Sanoyed Cub of Los Angel es; San Angel es Sal uki C ub; San
Joaqui n Kennel C ub; Santa Maria Kennel Cub; Santa Clara Valley
Kennel C ub; Shoreline Dog Fanciers Association; Southern California
Beagl e C ub; Southland Wi maraner C ub; St. Bernard C ub of San Diego;
St. Bernard Club of Southern California; Western Fox Terrier Breeders
Associ ation; Ventura County Dog Fanciers; Society Collies; Keeshound
Club of Southern California; National Aninal Interest Alliance; Collie
Club of America, Inc.; San Gabriel Valley Collie Club; Sinmply Corgis;
South West Dog Sports of California; Saga Wel sh Springer Spaniels; The
Wel sh Springer Club of Anerica; The Art Network; Pricilla Eiden, Inc.;
Bal ua Sur Kennel C ub; Kayra Kennel; Killija Labradors; Dalmatian C ub
of Southern California; CGolden West Fox Terrier Association; Custom
Cani nes (bedi ence; Ti oka Norwegi an El khounds; Bulldog C ub of Southern
California; BisSchips CB Schipperkes; JMC Service; CRIS S K9 Training;
Coyote Hills Kennel Cub; American Dog Owmers Association, Inc.; ASTRG
The Ani mal Council; Aninmal House, Inc.; Animal Lovers Unlimted, Inc.;
Aut hentic Bengal Cat League; Bahia Sur Kennel C ub of Chula Vista;

Bar bary Coast Bull Terrier Club; Bear County Cattery; Bijou Bleu
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Cattery; Borzoi Club of California; The Cat Care Cinic; The Cat
Fanci ers Association, Inc.; Del Sur Kennel C ub; Enmbergain Gol den
Retrievers; Feather River Dog Training Club; Fresh Start Victorian Cat
Shelter; Golden Enmpire Brittany C ub; G eat Conpani ons Dog Training;
H gh Desert Cat Club; Human/ Animal Bond in Society; International
Bengal Cat Cub; Just Persians Cat C ub; Mlibu Cat C ub; Mther Lode
Bul | dog C ub; Nakota Siberians; National Pet Alliance; Nor t her n
California Al askan Mal anute Associ ation; Pet Pantry; Pups are Us Pet
Store; Rowe's La Mesa Pet Hotel; Sacranento Council of Dog C ubs;

Sal uki Club of Greater San Franci sco; San Diego Cat Fanciers; San
Franci sco Dog Trai ning O ub; Sandy Oak Chesapeakes; Santa Cl ara Cat
Fanci ers Association; Sierra Foothills Dalnatian C ub; Tahoe Bengal s;
Two Cities Kennel Cub; Western Abyssinian Cat C ub; West Shore
Shorthair Cat C ub”

See the conplete Analysis at:

http://ww. | egi nfo.ca. gov/pub/97-98/bill/asm ab_1851-
1900/ ab_1856_cfa_19980624_114323_sen_comm ht nl
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