208 Ark.

that the damages ¢laimed are within any

minimum or maximum jurisdictional lim-

its of the .court.to which the pleading is
- addressed. -

otk » * * * *

‘Arkansas R.Civ.P. 15(a) addresses
amended pleadings and provides in perti-
nent part as follows: .

(a) Amendments. With the exception of
" pleading the defenses mentioned in Rule
" 12(h)(1), a party may amend his pleadings

at any time without leave of the court.
Where, however, upon motion of an op-

posing party, the court determines that
prejudice would result or the disposition
of the cause would be unduly delayed
because of the filing of an amendment,
the court may strike such amended
pleading or grant a continuance of the
proceeding..:.

In Pineview Farms, Inc. v. Smith
Harvestore, Inc., 298 Ark. 78, 765 S.W.2d
924 (1989), we noted. that a party should be
allowed to amernd absent prejudice, and an
important consideration in determining
prejudice is whether the party opposing the
motion- will have a fair opportunity to de-
fend after the amendment.

Although we have required strict compli-
ance with the medical malpractice provision
regarding notice of intent to sue, Cox ».
Bard, 302 Ark. 1, 786 S.W.2d 570 (1990);
Ofili v. Osco Drug, Inc., 300 Ark. 431, 780
S.W.2d 11 (1989); and Dawson v. Gerrit-
sen, 290 Ark. 499, 720 S.W.2d 714 (1986),
we premised our decisions on the legisla-
ture’s intent of encouraging “the resolution
of claims without judicial proceedings,
thereby reducing ‘the cost:of resolving
claims and consequently the cost of mal-
practice insurance.” - Ofili v. Osco Druyg,
Inc. (citing Gay v. Rabon, 280 Ark. 5, 652
S.W.2d 836 (1983)).

[31 In this case, the Travises complied
with the notice of intent to sue provision,
yet violated section 16-114-205(a) by speci-
fying their damages in the amount of
$275,000.00, rather than alleging a general
claim for damages. Dr. Houk obliquely
claims that “[i]f the amendment is permit-
ted, the original complaint containing the
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figure of $275,000.00 is still of public
record and open to the community in gener-
al. This public record would then be avail-
able for any reporter to inspect and, if he
considered the matter newsworthy, to pub-

licize.” However, Dr. Houk has not shown

resulting prejudice or undue delay as a
result of the filing of the amendment. We
also find it important, in this case, that
there is no showing that Dr. Houk will not
have a fair opportunity to defend after the

amendment. o

Consequently, we find that the trial court
misapplied Rule 15(a) and abused its discre-
tion in this case by granting Dr. Houk's
motion to strike the Travises’ amended
complaint and dismissing their original
complaint without prejudice.

Reversed and remanded.
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Dog owner brought suit against city
seeking judgment that city ordinance pro-
hibiting owning American Pit Bull Terriers
and other particular breeds within city was
unconstitutional. The Circuit Court, Pula-
ski County, Third Division, Tom F. Digby,
J., granted city’s motion for summary judg-
ment, and appeal was taken. The Supreme
Court, H. Maurice Mitchell, Special Chief
Justice, held that: (1) ordinance banning
specific breeds from city was not impermis-
sibly vague; (2) inclusion of the American
Pit Bull Terrier and “Pit Bull” within clas-
sification of banned breeds was not unrea-
sonable; and (38) even if owner had agree-
ment from city board of directors stem-
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ming from prior litigation not to reenact
ordinances prohibiting keeping of American
Pit Bull Terriers, board of directors lacked
authority to contract away legislative pow-
ers.

Affirmed.

1. Animals &4

City ordinance prohibiting the keeping
of particular breeds of dogs, including the
American Pit Bull Terrier, within city, was
sufficiently definite to withstand challenge
as to vagueness. U.S.C.A. Const.Amends.

. 5, 14.

2. Animals &4

Because dogs were subject to city's
police power, there was no reason why city
ordinance could not make distinctions be-
tween breeds and ban American Pit Bull
Terrier and Pit Bull from being kept within
city, even if experts argued that those
breeds should not be banned.

3. Municipal Corporations =247
Release &38

Dog owner’s release in settlement of
prior litigation which stated that release
was in consideration of repeal of municipal
ordinance prohibiting keeping of American
Pit Bull Terriers within city did not prohibit
city from reenacting ordinance prohibiting
keeping of Pit Bull Terriers, and, even if it
did, city lacked authority to contract away
its legislative powers. U.S.C.A. Const.
Amends. 5, 14.

1 ‘William A. McLean, Little Rock, for ap-
pellant. ‘

:+Greg Stephens, North Little Rock, for
appellees.

H. MAURICE MITCHELL, Special Chief
Justice.

This case involves three animal control
ordinances adopted by the City of Mau-
melle.  The first ordinance was adopted on

June:16, 1986. Section 19 of the first ordi-
- nance prohibited the keeping of a dog sub-
stantially conforming .to standards set by
;Wb‘;kennel-clubs as to certain breeds, in-

cluding American Pit Bull Terrier, and Sec-
tion 24 empowered an enforcement officer
to enter upon any premises for the purpose
of seeing an animal prohibited by the ordi-
nance.

Steele Holt was charged with the keep-
ing of a dog prohibited by the first ordi-
nance. He filed suit in the Pulaski County
Circuit Court in 1987 against the city and
its animal control officer for a judgment
declaring the first ordinance invalid. This
suit was settled. On March 25, 1988, Holt
executed a release for all claims which he
may have against the city and its directors,
agents and employees in consideration of
the repeal of Section 19 and 24 of the first
ordinance and the payment of the sum of
$2,000 to his attorney. On April 4, 1988,
the city adopted the second ordinance
which amended Section 19 of the first ordi-
nance by eliminating all reference to dogs
and amended Section 24 of the first ordi-
nance by eliminating the power of an en-
forcement officer to enter upon any premis-
es without notice. The second ordinance
provided that it would become effective
thirty days after its adoption.

The city adopted the third ordinance on
May 2, 1988, which became effective upon
its passage and publication. The third ordi-
nance amends the first and second ordi-
nances. Section 7 of the third ordinance
prohibits the keeping of certain breeds of
dogs, including American Pit Bull Terrier,
within the city. Holt, the owner of an
American Pit Bull Terrier and a resident of
Maumelle, filed suit in the Pulaski County
Circuit Court against the city, members
and former members of the city board of
directors in their official capacity and indi-
vidually. He sought a judgment declaring
Section 7 of the third ordinance unconstitu-
tional and awarding compensatory and pu-
nitive damages and attorneys’ fees against
the defendants under Section 1983 and
1988 of Title 42 of the U.S. Code. The
defendants filed a motion for summary
judgment. The lower court entered an or-
der granting this motion and dismissing the
suit. Holt appeals from this order. The
order is affirmed. o
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" For reversal, the appellant coritends that
the granting of the motion for summary
judgment was improper because material
issues of fact existed. He urges that ques-
tions of fact remained as to (1) the vague-
ness of Section 7 of the third ordinance, (2)
the impermissible classification of Ameri-
can Pit Bull Terrier or “Pit Bull” as a
breed banned under that section, and (3) an
alleged breach of contract. -

+[11 First, we examine Section 7 of the
third ordinance to see if it violates due
process of law by being impermissibly
vague. This section reads as follows:
SECTION ?. BANNING OF SPECIF-
IC BREEDS: “Banned Breeds or Dogs”
are banned entirely and may not be
owned or kept within the City of Mau-
melle, Arkansas. “Banned Breeds or
Dogs” are defined as any one of the
following: '
A. American Pit Bull Terrier;
B. Staffordshire Bull Terrier;
'C. American Staffordshire Terrier;
D. Any dog whose sire or dam is a dog
of a breed which is defined as a banned
breed or dog under Section 7, Subsec-
tions A, B, C, E, F, G, or H of this
Ordinance;
E. Any dog whose owner registers, de-
fines, admits, or otherwise identifies said
dog as being of a banned breed; -
F. Any dog conforming, or substantial-
ly conforming, to the breed of American
Pit Bull Terrier, American Staffordshire
Terrier, or Staffordshire Bull Terrier as
defined by the United Kennel Club or
American Kennel Club; or
G. Any dog which is of the breed com-
. monly referred to “pit bull” and common-
ly recognizable and identifiable as such;
- H. Any vicious dog which is found at
large in violation of Section 5 of Ordi-
nance 36.

Provisions similar to Section 7 have with-
stood a challenge as to vagueness in the
following cases: Hearn . City of Over-
land Park, 244 Kan. 638, 772 P.2d 758
(1989); State v. Peters, 534 S0.2d 760 (Fla.
Dist.Ct.App.1988);  and Garcia . Village
of Tijeras, 108 N.M. 116, 767 P.2d 355
(App.1988).
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In our view, appellant places overly strict

.interpretation upon the constitutional: re:

quirement for clarity in defining conduct
prohibited by a criminal law. The Supreme
Court of the United States, in its opinion in
United States v. Petrillo wrote:

That there may be marginal cases in
which it is difficult to determine the side
of the line on which a'particular fact
situation falls is not sufficient reason to
hold the language too ambiguous to de-

* fine a criminal offense.... The Consti-

~ tution has erected procedural safeguards
to protect against conviction for crime
except for violation of laws which have
clearly defined conduct thereafter to be
punished; but the Constitution does not
require impossible standards.

United States v. Petrillo, 332 US. 1, 7, 67
S.Ct. 1538, 1542, 91 L.Ed. 1877 (1946).

We believe that a person of ordinary intelli-
gence is placed on sufficient notice by Sec-
tion 7 to reasonably determine the prohibit-
ed conduct.

[2] Next, we refer to appellant’s con-
tention that Section 7 unconstitutionally in-
cludes American Pit Bull Terrier and “Pit
Bull” within the classification of banned
breeds. A similar argument was _raised
and rejected in the first three cases cited
above.  The opinion in Hearn, 772 P.2d at
768, quotes from the case of McQueen v.
Kittitas County, 115 Wash. 672,198 P. 394
(1921), as follows: c

[Slince dogs are a subject of the police
power, we see no reason why the legisla-
ture may not make distinctions between
breeds, sizes, and the localities in which
they are kept. The object of the statute
is protection. The purpose is to prevent
injuries to persons and property by dogs.

Any distinction, founded upon reason at

least, is therefore valid....’

115 Wash. at 678, 198 P. at 394 (Emphasis
added.) - .. . . .

The appellant insists that disagreement
exists as to whether the American Pit Bull
Terrier and “Pit Bull” can be justifiably
singled out and banned. Even though
some experts may argue that these breeds
should not be banned by municipalities, we
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‘hold that the city had a reasonable basis
‘for including them in the class defined in

181 .. Finally, the appellant contends that

¥ the adoption of the third ordinance breach-

s:the contract which he had with the city
the : settlement of the prior litigation
élating to the first ordinance. . The release
hich the appellant executed stated that it
as in consideration of the repeal of the
ection of the first ordinance prohibiting
he keeping of three named breeds, includ-
ng American Pit Bull Terrier. The release
Iso contains the following wording:

1 acknowledge that the City of Mau-
makes. no representation, concern-
ng ny other Ordinance or any action,
peal, reenactment, amendment or pro-
edure which it may or may not adopt in
the future with respect to this or any
ther Ordinance ewcept as specifically
rovided for -hereinabove. [Emphasis
dded.]

The appellant interprets the emphasized
guage to mean that the city would never
nact any ordinance prohibiting the keep-

an American Pit Bull Terrier or a
” We do not agree. We believe

ts legislative powers. The posses-
these powers carries with it the

y to act in the public's interest. This
“breached when a ]eglslatlve body

n was void, this court said:

follows from what has been said
above that all agreements whose object
-tendency is in any way to interfere
ith, or unduly influence, legislative ac-
on, elther by congress, by a state legis-
re, or by a municipal council or other

" are contrary to public policy

Page v. McKinley, 196 Ark. 331, 338-39,
118 S.W.2d 235, 239 (1938) (quotmg 13 CJ,,
p. 430, § 368).

We disagree with the contentions on
which the appellant relies for reversal;
therefore, the order of the lower court in
granting summary ]udgment and dismissal
is affirmed.

Affirmed.

CHRISTOPHER HELLER, Special
Justice, joins in this opinion.

HOLT, C.J., and CORBIN, J., not
participating.
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Record was not timely filed in appeal
from the Circuit Court, Independence
County, John Dan Kemp, J. Party which
appealed filed motion for rule on the clerk.
The Supreme Court held that motion could
not be granted where it failed to state good
cause.

Denied.

1. Criminal Law €=1106(3)
Good cause must be shown before mo-
tion for rule on the clerk will be granted.

2. Criminal Law ¢=1106(3)

Motion for rule on the clerk was not
sufficient, even though motion admitted
that record was not timely filed and that it
was not fault of party who appealed, where
attorney for party that appealed did not




