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ATTACHMENT )

G2SEF 18 M 648

OFFICE OF THE CITY ATTORNEY,
ROCKARD. J. DELSADILLG - o
CIFY ATTGRNEY

Board of Animel Services Commissioners .o
. City of Los Angeles )
, 419 South Spring Street, 14th Floor
Los Angeles, CA 90013 '

Hontrable Members:

Your latter dated August 22, 2002, asks for our-opinion concerning
the foliowing: what wiil be “the legal'implications and liability lesues to the City of
Los Angeles of amentling the LAMC and/or any other City or Departmental
‘doauments” by replacing the name “animal owner” with *animal gusrdlan® in
interdepartmental and intradepartmental correspondsnce, a8 wall a8 by asking the

. -City Council 10 amend the Los Angeles Munleipal Code 1o codify this change.

/ This Office. beliaves that current law does not prohidit the proposed

/ change, Mowever, we believe that such a change is likely tu create confusion

¥ . among. enimal owner, vetetinarians, other animal service providers, and the Lity's
regulatory agencies regarding their rights and responsibilities vie-a-vis animals, and
1t may also lead to litigation against the City. The reasons which suppert our

" gonojuelon ars presented below.

i Although we could not find any faw prohibiting the proposed changs,
‘we heye nonetheless concluded, that current state law definas “gynaera” and
* “aauardigne” in & maenner which may render these two antities’ rights and
responéibilities legally incompatible. Duete This Incompatibility, we believe that the '
‘proposed name change may creste confusion among animel owners, regutatory
_agencles, and service providers regarding thelr respective rights and duties visea-vis
domestic, and even wild snimals. [t may also subject these entities to unwarranted
pressura and even frivolous litigation arising trom the performance of their normal
duties and/or activities. For thess reasons, we recommend against the proposed
. nams change. - : .
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State law extonsively regulates animals in Callfornia. For exarmple, it
clasgifies domestic animale as personal property. Civil Code §156b4, 665 & 663.
Witd animals may also become personal property under cettaln conditians. Civil
Code §668. All animals havs sithor a public or a private ownet. California Civil
Code 5868, Animel ownership may. be sbsolute or qualified. California Civil Code
§678. Any person may disposa of personal property in Califernie. Civil Code - ‘
3671." Dus to the legal status of property in this state, owners may enjoy the
rights, privilegos, and power aver thelr property, subject only to the restrictions
placed upon them by ekisting law. j B
(1955) 135 C.A.2d 731, 736¢

Under state snd local aws, animal owners may legally sell, transfer,

.25

encumber,-of alter thiir animale if they sa choose. They may not abuse or.neglect -

them. Penal Code §687 et adq. These ownays are also subject to various health,
‘satety and pollce powers of the govethment; whidh may require them o licanse
their animals, Inoculate them against rables, prevent them from running loose, and
control the nolse which they niake and their aggressive tendencios, sté.. State law
allows municipulities to adapt their.own animal control laws, as long as they do not
confiict with applloable state statutas: The City 6f Los Angoles’ Municipa! Code,
contalns a comprehensive aat of laws aimed at oontrolling the animal population
within its boundaries. See Los Angeles Municipal Code § 53.00 et seq. Federal
law also regulates cortein types of animais, and supersedes both state and local
-laws I matters coneaining specific animals, See, for example, the Wild Bird.
Congervation Act {16 USCS §% 4901 et seq.), the Endangered Species Act of
1873 (16 USCS § 1631, or the Marina Mammai Health-and Stranding Response
Act (18 USCS §5 1421 st 8e0.). :

:  “Quardisn” is a legal tatm which defines a person lawfully invested
- with the power, and oharged with the duty, af caring for enother person and.
managing e property amd rigtits of that othei parson who, dua 10 age, mental or
physicel ability, of lack of seif-control, is considered Inapsbie’of adminigtering hls
ar her own affairs. ' See Black's Lew Dlotionary, 6th Editlon. A guardian Res a
‘fiduclary relationship with his or her ward, and must act in the ward’s best Interest
at all tmes. Ses Dorsn v. Hibernio Savings and Loan Seclaty, {1847) 80 C.A.2d
 Estate & Quardianship of Wood (1861) 193 C.A.2d 260.
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The law recognizas several types of guardians, classified according to
. the manner of thelr appointments end the subject of thelr guardianship. There.are
testamentary guardians, whose wards are children who lose thelr parents {Frobate
Code 51003 ot seq.); ganaral guardlans, whe are charged with the genéral. care and
cantrol of thelr watds’ person and property (See Civil Code §40); and guerdians st
litem, who are appoirted by courts to proteot ths intarests af people deetned
Ihioapable of protecting their own Interests in particuler litigation matters {Sew Code
. of Civil Pracedure §373.6). There are also guardiens by nature (semetimes callad
natural guardians), who are b child’s father and mother, as well ag guardians by
estoppél, wha are.peopla wherassume the-role of a guardian without spedifio legal*

authority. Soo Black’s Law Dietianary, 6th Edition, .

Existing stata law recognizes many differoncés between an “owner”
and a legal “guardisn,” For example, unfike an owner, a guacdian heg fimited
pogsassion of his or her ward’s property shd {s prohlbited by law from handling it in
a manner Inconsistent with the ward’s bast interest. An owner, however, may
generally handle his or her property fn any manner he or she chooses, sulject onhly
. to wall defined legal prohibitions. With regacd to animals, the law -protacts their
itterests - only In case of abuse, <

i Buardians may bs remaoved if they: fail to use ordinary care and
diiigance; fall to perform their duties or demonstrate a lack of crpacity 1o perform
tharri in & sulteble mannef: are convicted of a felony: or have a cartaln type of-
conflict of interest with thelr ward's interest, Ses Probate Code §2680. ' Qwners,
on the other hand, continue to 'own the eniimal even If they are convicted of 8

" falany or have ¢ contllct of interest, for example.

, Bacause these terms have distinct legal definitions, we believa that the
-proposed replecement of the term pat “owner” with that of “guardian” could sasily

oreate confusion as to wWhich legel standard applies-to the new'ownes or guardian;

and could encourage frivolous claims, 1t is foreseeable that some persons would
draw upon those defiritions and legel standards which most favor thalr causes to
argue thelr heretofore unsupported points of view. For example, an advaoste for
animals could uge this name change to argue that the animal’s best Interest should
be considered befors the animal is subjected to any invasive procedure, such as
sterilization or euthanasia, Without a corresponding ¢hange In the law goverting

owners and guardians, such arguments would carry he legal autherfty, but would
gtill confusge the issue. : S '
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_ The proposed hame change, howaver, would not carry any legal
authority, bacause neither City regulations nor ordinances may shange existing
state of federal law. A locs/ municipal ordinance Is lnvalid if [t attempts to impose
additional requirements In a field that is preamptad by the general law. ‘
(1962) 88 Cal.2d 99, 102. Thie well-sstablishad legal principle would invalidate
trom inception any attempt to imposs e haw legal relstionship between pets and
thalt ownwrs, either via an ‘ordinance, or through intemal reguiations adopted by the
City’s Department of Anlmal Services. Because stats law classifies domestia
animals ‘as their owners’ personal property, sny attempt to pass an ordinance -

altering this legal concept weuld result:in & prwmpﬂon*_lawwtt againgt the'CIw.

Although the City may adopt an advisory policy Indicating Its
preference to have animal owners referred to as animal guardians, we believe that
such policy, whether adopted by ordinance or departmental regulation will likely
oraate confualon regarding the animals’ legal status and thelr owners’ obligations

‘toward them.

For example; beceuse a “guardian” must act In his/her ward’s best

" Interest at all times, we oanh foreses arguments that animafe must or must not be:

spayed/neutered; confined to any particular location; muzzled, brad, overfed or
underfed; sold, euthanized, adopted or not adopted to particular new “guardishs”
who may ar may not provide 2 suitdble living environment; undergo various medical

.

procedures; or aven be glyen legel rights currently avaiiahle only to humans and

human organizations, such as the right to. sue or be sued. Although. some of these
argumants may seem far fetohed, each ons of them cen find fegal support in the -
current state law’s definition of a “guardian.”. Aithough we cannet predict whether
anyone will actually raise such legal arguments, the mere fact tat someone may
bring them may discourage pet ownership among those people who are unwilling to

. he; entangled in any legal controversy.

The proposed name change may also have the unintended .o
consequence of reducing the-City's ability to properly regulate its animal population.
If the animal owner is seen as only & guardian, then, erguably, his of her animel ks
hlg or her ward, As such, an argument can be made that the “ward” requires its
own legal répressntative in any proceadings egainst It, such a8 during the City’s

administrative haarings for barking snd/or dangerous doga. Bea Los Angeles -

. Municipal Code §§ §3.18.5, 53,23, 83.63. Thus, aithough not Justified under

state law, the City may be pressured intg creating some sort of Pat Advocate’s
Office to represent pats In any proceedings against them. The same argument may
b ralsed when the City has to euthanize animals, spay/neuter them withoute -
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buman’s consent (the ourrent City practice with stray doge and oats adoptad out of
Its shelters), or Imposag any other typs of regulation on domastio animals, Again,
although seemingly far fetched, such srgumants oould be made based on the -
current state law's definition of - a “guardian.”

: ‘Yet another area which may be impacted by this name changels o
veterinary care and volunteer work. Currently, a veterinarien may parform medical
procedures on an animal with conaent from its owner or, if It Is & stray, with '
eonsent from the Departrnent of Animal Services’ employse whe hﬁnﬂs the animal .
‘in for treatnent, . Becpuse frivologs lawsuits may ba flied against: the veterinarien -
for failure To obtain. the “guardian’s” eongent, a voterinary dootor moy be unwifling
to'risk treating a etray animal. Alse, 8 persen who now volunteers to work with
animagls in a public or private gatting may becoma unwilling to do 8o if not
adequately coverad by liakillity insutance, just In oase he or sha Is sued for
mistroating a “guardian’s”® ward. in'the curreht loga! environment, which .
sncovrages lawsuits, sush concams would be justified, even if such lawsult would

- have no merit. .

In conclusion, thig Offive believes that the proposed name changa
would nat have any legal authority and may have the unintended consaguences of
decreasing pet ownership. hampering the City’s atternpts to control lts animal
populstion, and reducing velunteer activity and medicsl care for domestic animals.
Although we could not find sny lagal prohibition againet such change, we belisve
that it would create confugion and likely subject animal owners, service providers,
volunteere and the City to unnecessary, frivolous logal olsims. Por these reasons M
we recommend against changing the name “animal owner” to “antmal guardien” in
Department of Animal Services’ Interdepartmental or mtredepamm doctiments
. &ng by smending the Los Angeles Municipal Code, A

L If you have anvfurthef questions, plepaa comaet Velentin Dinu st
(213) 485-3848, .

\ ‘ Vary truly yaurs,

&’;‘:::-—J M
TERREE BOWERS
Chief Deputy City Attornay
TAB/VFD:dp
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